Annex D

SMIS Code……………………………

Cofinancing contract 

from national budget 

Nr…../…….

The following contract between 

Ministry of Development, Public Works and Housing 

17 Apolodor Street, Bucharest, Romania

-acting as Managing Authority for the Romania-Bulgaria Cross-Border Cooperation Programme 2007-2013, hereinafter referred to as MA, (for the National Authority from Bulgaria, these data shall be replaced accordingly)

represented by

and 

represented by 

hereinafter referred to as Partner

have agreed to sign the present Cofinancing Contract, on the basis of: 

· the Council Regulation (EC) No 1083/2006 of 11 July 2006 laying down general provisions on the European Regional Development Fund, the European Social Fund and the Cohesion Fund and repealing Regulation (EC) No 1260/1999;

· the Regulation (EC) No 1080/2006 of the European Parliament and of the Council of 5 July 2006 on the European Regional Development Fund and repealing Regulation (EC) No 1783/1999;

· the Commission Regulation (EC) No 1828/2006 of 8 December 2006 setting out rules for the implementation of Council Regulation (EC) No 1083/2006 laying down general provisions on the European Regional Development Fund, the European Social Fund and the Cohesion Fund and of Regulation (EC) No 1080/2006 of the European Parliament and of the Council on the European Regional Development Fund;

· the Romania-Bulgaria Cross-Border Cooperation Programme 2007-2013, approved by the European Commission by Decision; no.6331/18.12.2007(OP);

·  the Memorandum of Understanding for the Romania-Bulgaria Cross-Border Cooperation Programme 2007-2013, approved by the Romanian and Bulgarian Governments; .

§ 1 Object

1) The object of this contract is the award of national budget finance by the MA/NA for the implementation of the operation nr. <SMIS code>…….named<title>……, referred to from now on as operation…….

2) The Partner receives financing in the terms and conditions stipulated by the present contract; the annexes are part of the contract; the partner must respect the provisions of both the contract and its annexes;  

3)  The partner accepts the funding and shall implement the part of the operation for which it is responsible in due time according to the provisions of the present contract and of the national and European legislation. 

§ 2 Duration of the contract

1) The contract becomes effective on the signature date by both parties.

2) The implementation of the operation is the day after the date when the contract becomes effective 

3) The implementation period of the operation is ……… months.

4) During the implementation period of the operation as well as after the end of the implementation period for the operation, the partner has the obligation to preserve and to present, to the JTS, MA, NA CA, AA, European Commission and any other body designated to perform controls on the use of the financing, all project related documents, including the inventory for the actives gained as a result of using the funds, on a 5 years period after the official closure of the programme. 

5) This contract is effective under the condition that subsidy contract is valid. Thus, the contract ends at the same date as the subsidy contract between the lead partner and MA.
§ 3 Budget of the operation

1) The total value of the operation is ………….. <amount in figures>/……… <amount in letters> of which:

a) the total eligible value is …… <amount in figures> (non-refundable financing and the contribution of the partner -), out of which:

i. …ERDF

ii.  …State Budget Cofinancing

iii.  …Partners own contribution 

b) the non-eligible value represents the total of non-eligible expenditure supported by the LP and his partners.

§ 4 Value of the contract
1)   The value of the present contract is …… <amount in figures>/…<amount in letters> Lei/Leva, representing the value of the financing from the MA/NA budget from the total eligible value of the operation, proportional to the eligible value of the activities realized by the partner and according to Annex-Budget of the operation. MA/NA commits itself to transfer these funds, representing maximum 13% of the total eligible value of the activities realized by the partner, to the partner.

2) The partner commits itself to support its own contribution and the non-eligible expenditures..
3) In case that, after the ending of the implementation period of the operation, the total eligible value is lower than the eligible value stipulated at article 3 point 1 of the present contract, the amount granted by the MA/NA shall reduce accordingly by applying the total eligible value specified at article 3, point 1 of the present contract. 

4) If the revenues generated during the implementation of the operation cannot be estimated at the approval of the operation, the total eligible value of the operation will be diminished accordingly with the value of the revenues generated in 5 years after the closing of the operation implementation. 

§ 5 Eligibility of Expenditures
1) Activities and related costs for the operation are eligible if they are carried out and paid in the implementation period of the operation and provided that they are necessary for the operation and are stipulated in the budget of the operation. 

2) The expenditures are eligible provided that they respect the applicable European and national legislation in force, that they are stipulated in Annex –Budget of the operation and provided that they respect the terms and conditions stipulated in the present contract.

3) As an exception of the provisions from point 2, preparation costs are eligible if they were incurred after December 18th 2007, but not earlier than 2 years before the date of signature of the subsidy contract, as for the costs for preparing the technical-economical documentation, their eligibility must be in line with the provisions of the relevant national legislation.

4) Preparation costs shall be requested for reimbursement in the first reimbursement claim.
§ 6 Advance Payments and reimbursing the expenditures
1) An advance may be granted according to the relevant national legislation.
2) The partners through the lead partner may only request payments by providing proof of progress of the operation as described in the approved application. Therefore the lead partner has to present progress reports, at every three month from the signing date of the contract. The instructions presented in the reporting models must be followed exactly.

3) The partners must present the necessary documents to the lead partner in order that the lead partner is able to realize reimbursement claims, progress reports and all other necessary documents, according to the annexed chart and send them to the JTS. 

4) The partner must present all documents to the controllers in order to be verified before requesting the payments. 

5) The lead partner receives all ERDF amounts and will transfer the received ERDF amounts to all partners and will make no deduction, retention or further specific charge from the ERDF amounts he receives. 

6) The partner will receive the 13%, in Lei/Leva from the national budget directly, in the account indicated, and opened separately for this operation,according to the contribution of the partner to the project. The expenditures resulted from the exchange rate risk are non-eligible expenditures for the operation.

7) If the partners fail to present, through the lead partner, in the deadline, the progress reports and the request for payments, the lead partner must inform the MA on the reasons that lead to this problem and must present to the MA a progress summary. 

8) For the operations that have an implementation period longer than 12 moths, the partner has to present an interim report and a request for payment by the end of 6 months from the starting date of the operation. For the operations that have an implementation period shorter than 12 moths, the deadline is 3 months. 

9)  In case the deadline is not respected, the partner has to inform the MA/lead partner in 5 working days on the reasons of the delay and to make available a summary of the progress. 

10) In case a irregularity is committed, the partner is responsible for reimbursing the entire amount to the MA/NA.
§ 7 Rights and duties of the parties

Partner

1) The partner  has the obligation to start the implementation of the project at the date stipulated at article 2, paragraph 2 from the present Contract.

2) The partner has the responsibility of implementing the project according to the provisions of the present contract, of the Partnership Agreement (annexed to the present contract) and of the national and European legislation on force. The partner shall be responsible in front of the MA/NA and lead partner for the implementation of the obligations assumed in the Contract and in the Partnership Agreement, for the implementation of the operation and for achieving the goals stipulated in Annex – Application Form. 

3)  The partner has to participate in an agreement laying down the arrangements for its relations with the partners participating in the operation (according to the Partnership Agreement – annexed to the present contract) comprising, inter alia, provisions guaranteeing the sound management of the funds allocated to the operation, including the arrangements for recovering amounts unduly paid; this partnership agreement is annex to the subsidy contract.

4) The partner has to:

a) respect the national and European legislation on public procurement, state aid, equal opportunities, sustainable development, environmental protection;

b) inform the MA, through the lead partner, in 5 working days if costs are reduced or one of the disbursement conditions ceases to be fulfilled, or circumstances arise which entitle the MA to reduce payment or to demand repayment of the subsidy wholly or in part;

c) request approval from the MA/JSC, through the lead partner, if the partnership, the actions or, if the budget of the operation on which this contract is based changes;

d) all changes regarding the partnership, activities or budget must have the approval of MA/JSC;

e) to know and respect the provisions of the Applicant Guide (annexed to the present contract )

f) to present in maximum 30 days to the delegated controllers their expenditures in order to be verified;

g) After the verification of the expenditure by the controllers, the partner has to submit the verified expenditure to the lead partner, by respecting the 45 days before the submitting of the payment request deadline;

h) To submit to the lead partner, who has to coordinate these documents and to make sure that the schedule for reimbursement claims is respected, all necessary documents for reports and eimbursement request in due time;

i) have a proper analytical accounting system and an separate bank account in “lei/leva”; the accounting system must be in line with the national legislation 

j) to respect the provisions from the Visual Identity Manual; 

k) to reply to any written requests from the lead partner, MA, NA, JTS or any other bodies involved in the implementation of the programme in the deadlines stipulated in the respective requests. 

5) The partner declares on its own responsibility that the operation is not financed from national or European public funds, and that it did not receive any financing from national or European programmes.

6) Any goods or rights resulted from the implementation of the operation, including author rights and/or any other rights resulted from the execution or as a result of the execution of the contract, except the case where such rights were present before the contract, are the property of the partner. 

7)  The partner takes full responsibility for the damages caused to third parties from its own fault during the implementation of the operation. MA/NA and lead partner have no responsibility for the damages caused to third parties as a result of executing the contract, except the case when the damage is the direct result of following an express instruction from the MA/NA/ lead partner.

8)  The partner cannot mortgage or impose any other form of banc guarantee on the goods purchased from the financing throughout the implementation period of the operation and 5 years after the closing date of the implementation.

9)  The partner cannot sell or give up in any form the goods purchased from the financing throughout the implementation period or throughout their life period, as it is stipulated by the national legislation, if this period is smaller than the implementation period of the operation.

10)  The partner understands and agrees that the MA may delegate tasks to the JTS.

Managing Authority/National Authority

1) The MA shall inform the partner, directly or through the lead partner, on any reports, conclusions or recommendations that have an impact on the implementation of the present operation presented by the European Commission.

2) The MA shall reimburse the expenditures according to the provision and to the deadlines presented in Annex – Advance and reimbursement of expenses Guidelines.

3) In case one of the obligations of the partner are not fulfilled, the MA may suspend the execution of the contract.
4)  The MA may delegate tasks to the JTS, therefore JTS may act in the name and on behalf of MA
For the National Authority, the rights and duties shall be:

1) The NA has the obligation to inform the partner, directly or through the MA/lead partner, regarding any decision concerning the implementation of the operation.

2) The NA shall reimburse the expenditures according to the provision and to the deadlines presented in Annex – Advance and reimbursement of expenses Guidelines.

3) In case one of the obligations of the partner are not fulfilled, the MA may suspend the execution of the contract.
§ 8 Publicity

1) The partners are informing the public, by means of the measures laid down in article 8 / Regulation 1828/2006, about the assistance obtained from the Funds. 

2) The publications edited within a project financed under the Romania – Bulgaria Cross-Border Cooperation Programme must comprise the name of the project and EU co-financing within the Programme, on the first and the last cover. The publications must also contain contacts (persons, institution/organization, phone, fax, email and postal address) for the persons interested in finding more information. The content of the publications will be approved by the JTS, therefore the publications will contain the contacts of the person who approved the content.

3) The web pages carried out within a project financed under the Romania – Bulgaria Cross-Border Cooperation Programme will mention EU co-financing on the home page.

4) The partners must ensure transparency and accurate information to the mass media on the projects financed under the Romania – Bulgaria Cross-Border Cooperation Programme. Consequently, they have to announce by press releases the beginning and conclusion of the projects. When concluding a project, the Lead Partner, according to the subsidy contract it concludes with the managing Authority, must publish a press item/advertisement regarding the project and its results in the local newspaper with the largest coverage, according to the national rating studies. At the same time, according to the partnership agreement that the other partners in the project conclude with the lead partner, they must observe the same visibility rules on financing received from the Romania – Bulgaria Cross-Border Cooperation Programme as those stipulated for the Lead Partner.

5) For all information and publicity actions developed by the partners, they must archive in a single place (hard copy and/or electronically) the documents related to these activities (eg: information and publicity materials they produced: printed materials, audio-video materials) under the name “Evidence folder”.

6) The rules stipulated in the Manual for Visual Identity (Annex to the present contract) are mandatory for all partners.

§ 9 Confidentiality

1) The Managing Authority/National Authority and the partner undertake to preserve the confidentiality of any document, information or other material communicated to them in confidence until at least five years from the official closure of the programme. 

2) The documents, papers, data and information used for publicity purposes for informing on and promoting the use of Structural Instruments shall not be declared as having confidential status.

3) Releasing any information to persons involved in implementing / verifying / controlling / auditing the Contract shall be performed on confidential basis and shall only cover the information that is necessary for implementing the contract.

4) The contracting party shall bare no responsibility for releasing information on the contract if:
i. the information was released with the written agreement of the other contracting party; or

ii. the contracting party was legally forced to release the information.
5) Failing to respect the confidentiality obligation gives the damaged party the right to claim compensations from the damaging party.

§ 10 Conflict of interests

1) In the present Contract, the conflict of interests represents any circumstances that have affected or may affect the execution of the contract by the parties, in an objective and impartial manner. Such circumstances may result from economic interests, political or national preferences, or family connections.

2) The parties take upon themselves to take all necessary measures in order to avoid any conflict of interests and to keep each other informed, in up to 5 (five) days from finding out, on any circumstances that have generated or may generate such a conflict. Any conflict of interests that arises during the implementation of the contract shall be immediately notified to the JTS. The MA/NA reserves the right to verify such circumstances and take the necessary measures, where necessary.
§ 11 Irregularities and reimbursement of the funding 

1) “Irregularity” according to the current Contract is any derogation from the law, regulation and compliance with the provisions of the memorandums of understanding, financing agreements regarding the Community funds and related co-financing, as well as with the provisions of the contracts concluded according to these memorandums/agreements, which by a ineligible expenditure prejudices the general budget of the European Communities or the budgets these manage in their name and/or the budgets granting the related co-financing.

2) In case of irregularity, JTS shall dispose, in written, in 5 (five) working days since the finding out of the irregularity, all the necessary measures for the elimination or diminishing of the consequences upon project implementation and will inform MA/NA accordingly.

3) JTS may propose to the MA/NA the suspension or termination of the contract in the case in which the partners do not fulfil the measures imposed. 

4) The decision for suspending/terminating the contract is taken by the MA/NA, after verifying the reasons presented by the JTS and the related documents.

5) In case of suspending the contract, the MA/NA notifies the partner regarding this decision, suspension period, corrective measures and also the related financial measures. In this case, the MA/NA will request that in 30 days from the receiving date of the notification, the partner must return the amounts that the notification refers to, including the interest rate and the bank costs. 

6) If before the deadline of the suspension period of the contract execution, the partner fulfils the corrective measures established by the MA/NA and also of his financial corrections, the MA/NA notifies JTS and the partners regarding the starting of contract execution., mentioning the date from which this starts.

7) If until the expiration of the suspension period, the partner does not fulfil the corrective or financial measures established by MA/NA, MA/NA decides the termination of the contract. 

8) In case of terminating the contract, the MA/NA notifies the partner regarding this decision and the related financial measures. In this case, the MA/NA will request that in 30 days from the receiving date of the notification, the partner to return the amounts that the notification refers to, including the interest rate and the bank costs.

9) In case of irregularities committed after the ending of the implementation period of the project, the partner has the obligation, in 30 days from the receiving date of the notification from the MA/NA, to reimburse the amounts unduly paid including the interest rate and the bank costs.

10) Any extra payment done by the MA/NA is considered unduly paid amount, and the partner has to repay the respective amounts in 30 days from the receiving date of the notification from the MA/NA.

11) In case the irregularity is discovered before the final payment, the MA/NA may decide the diminishing of the reimbursed amount starting with the next payment until the total recovery of the debt, to which it is added the interest rate and the bank costs.

12) In case the irregularity resulting in an unduly paid amount is discovered after the final payment and the debt was not entirely recovered, the MA/NA shall notify the partner regarding the unduly paid amount, and the partner has the obligation to return, in 30 days from the receiving date of the notification, the amount, including interest rate and bank costs.

13)  Starting the 31st day from the deadlines stipulated at points 5,8,9,10,12 delay penalties of 0.05% per day of the owed amount will be calculated.

14) The interest rate is bigger with one and a half point than the rate applied by the Central European Bankfrom the first working day from the month of the deadline date. 

15)  The bank commissions resulted from the reimbursing of the amounts to the MA/NA are beared by the partner. 

§ 12 Audit, control and evaluation of the operation
1) The responsible auditing bodies of the EU and the two partner states and, within their responsibility, the Audit Authority from Romania and the group of auditors as well as the MA are entitled to audit the proper use of funds by the lead partner or by its partners or arrange for such an audit to be carried out by authorized persons. 
2)  The MA/NA is entitled to verify and to control the proper use of funds by the lead partner or by its partners. The verifications to be carried out by the managing authority shall cover administrative, financial, technical and physical aspects of operations, as appropriate. The MA shall be responsible for the control of the proper use of funds by the lead partner or by its partners, in particular through the following measures:

i. preventing, detecting and correcting irregularities and recovering amounts unduly paid together with interest on late payments where appropriate.

3) The partner will produce all documents required for the audit, control or evaluation, provide ne​cessary information and give access to its business premises. The lead partner / partners are at all times obliged to retain for audit and control purposes all files, documents and data about the operation for a minimum period of five years after the closure of the Romania-Bulgaria 2007-2013 Cross-Border Cooperation Programme. The documents must be properly archived. Also, the MA must be informed on the location of these documents.

4) The partner must have separate accountability for the operation, according to the national legislation. 

5)  Respecting the recommendations received after an audit control must be observed, otherwise the MA/NA has the right to terminate the contract.

§ 13 Assignment, legal succession

1) The partner cannot give up entirely or partially the rights and duties resulted from the present contract unless he has the approval of MA/JSC.

2) In case of legal succession, e.g. where the partner changes its legal form, the partner is obliged to transfer all duties under this contract to the legal successor. The partner shall notify the lead partner/ MA/NA about any change beforehand.

§ 14 Amendment of the agreement

1) Any modification to the present contract is made only with the agreement of both parties and takes the form of an additional act to the present contract.

2) As an exception from the provisions of point 1, and respecting the provisions of article 4.3 from the present contract, the partner may make changes, in budget lines component budgets only once, in limit of 10% of the total eligible expenditure, if he has the agreement of other partners and of the lead partner, with the previous notification of the Managing Authority and as long as the maximum amount of funding awarded remains and the major issues of the operation are not affected. Also, changes in the Annex “Schedule for reimbursement claims and progress reports” may be done only with the prior agreement of the MA/NA. 
3) The partner has the obligation to notify the MA, through the lead partner, on this modification of the budget in maximum 5 working days, otherwise the changes shall not be recognized by the MA.

4) The parties have the obligation to inform on the initiation to amend the present contract with minimum 30 days before the additional act produces its effects.

5) Addendums become effective in the next day after their signing by the last party, except the case when by the addendum are confirmed modifications in the national/European applicable legislation with impact on the implementation of the contract, modifications that become effective from the date the respective legal acts become effective.

6)  Any breach of the provisions of the present contract may result in the termination of the present contract and in the reimbursement of the financing and the repayment of unduly paid amounts.

§ 15 Right of termination

1) In exceptional and duly justified cases, including “force majeure” or “ cas fortuit”, the MA/NA may decide on terminating the contract, by a written notification, without requesting the reimbursement of the already paid amounts.

2) The MA/NA is entitled, in whole or in part, to terminate this contract, without any other formality, and to demand repayment of the amounts already paid amounts, if:

a) The MA/NA finds an inconstancy between the reality and the declarations of the partner in the application form, regarding the financing of the operation from national or European public funds, or regarding the financing from other national or European programmes; or

b) The MA/NA finds that the subsidy awarded has been partially or entirely misapplied for    purposes other than those agreed upon; or

c) The MA/NA finds that insolvency proceedings are instituted against the assets of the partner or insolvency proceedings are dismissed due to lack of assets for cost recovery, provided that this appears to prevent or risk the implementation of the operation; or

d)  the partner closes down; or

e) The MA/NA finds that, during the implementation period of the operation, including 5 years after the closing of the implementation period, the partner wholly or partly sells, leases or lets the operation/goods purchased from the financing to a third party; or

f) The MA/NA decides that the operation is ineligible, if during its implementation appear modifications that affect the implementation conditions/ create for a third party an unjustified advantage, or f the modification is the result of a change in the nature of the property/ ceasing/ change of the location of the operation; or

g) The MA/NA finds that the partner did not notified the MA/NA in the deadline on a case of conflict of interests or the necessary measures for ending such a situation were not taken; or

h) The partner did not start the implementation of the operation in a three month period from the beginning of the contract.

3) The MA/NA is entitled to terminate this contract and to request the reimbursement of funding, if:

a) the operation has not been or cannot be implemented in a manner that the MA considers appropriate with the goal of the operation; or 

b) the partner has failed to submit in the deadlines required reports or proofs, or to supply necessary information, in the deadline and has not justified these delays; or

c) the partner or the partners has/have impeded or prevented the auditing; or the recommendations resulted from the audit missions are not respected;  or

d) a irregularity is discovered at the lead partner/partner level or the recommendations from the audit mission are not respected; or

e) the lead partner has failed to fulfill any other conditions or requirements stipulated in this contract; or

f) the lead partner did not submit an reimbursement request according to the provisions of article 6 from the present contract.

4) If the MA/NA exercises its right of termination, the partner is obliged to transfer the repayment amount to the MA/NA. The repayment amount is due within 30 days following the date of the letter by which the MA/NA asserts the repayment claim; the due date will be stated explicitly in the order for recovery. In case of nonpayment at the due date, penalties of 0,1% per day shall be paid. These penalties will not be supported from the contract value (they are non-eligible expenditure).

5) If any of the circumstances stipulated at point 2 appear before the entire amount of the subsidy is paid to the partner, the payments will cease and there will be no requests for the payment of the rest of the amount.

§ 16 Force majeure

1) According to the present contract, the “force majeure” represents any unpredictable and insurmountable event, occurred after the signing of the present contract and that prevents the total or the partial execution of the contract. There are considered cases of “force majeure”: wars, natural calamities, general strikes, insurrections, revolts, epidemics, earthquakes, floods and other similar events.  The “force majeure” exonerates the parties of the responsibility for not executing partially or totally the obligations stipulated in the present contract during the period they appear and only if the events were properly notified. It is not considered to be “force majeure” a event similar to those present above, that, without creating an impossibility of execution, makes the execution of the obligations very expensive for one of the parties. 

 2) The party that states that it is a case of “force majeure” has the obligation to notify the other party in 5 days from the date of the case of “force majeure” and to prove the existence of the reality of this situation in 15 days. In case the “force majeure” stops. The event must be notified to the other party in 5 days. 

3) If the notification procedure is not respected, all costs will be supported by the responsible party. 

4) The execution of the contract is suspended during the period of “force majeure”

5) In case the contract must be suspended from this reason on a period longer than three months, the MA has the right to decide the continuation/modification/termination of the contract. 
§ 10 Correspondence
1) All the correspondence regarding this contract shall be done in written form, by mentioning the title of the operation and the registration number (entry/exit).

2) The correspondence for the present contract shall be submitted to the following addresses:

Partner……………………..

MA/NA…………………….

3) The contributions to reports, reimbursement claims, as well as to any other official document sent to the lead partner/MA/NA for the implementation of the operation will be signed by the legal representative of the partner or by legal mandate. 

§ 11 Final provisions

1) In case a dispute arises between the MA/NA and the partner, regarding the implementation of the present contract, an friendly conciliation shall be attempted. In case no mutual agreement can be reached, the dispute shall be solved by the competent legal authorities from Bucharest (and the relevant court from Bulgaria as indicated by the National Authority).

2) The present contract is governed by Romanian/Bulgarian law. 
3) The present contracts forces the parties to respect in all and with good faith every provision, according to the principle of the bindery legal force of the contract between parties. 
§ 13 Signatures

1) This Contract is issued in three copies. Each copy must be countersigned by the partner no later than two weeks after the date of signature of the Contract by the Managing Authority/ National authority to be considered valid. Two copies shall be returned to the Programme Secretariat. One copy shall be kept by the partner.
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